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L. INTRODUCTION

| Mark and Carol DeCoursey (“the DeCourseys™) ask this Court to
reconsider its previous order denying a stay and second guess the trial
court’s denial of the sa_mé request. They ask—now for the third time—to
stay four court orders pending this Court’s decision on whether to accept |
' discretionary review: the November 2011 Ist Privilege Order’ denying
their request for “discoverjf protection”; the December 2011 Registry Or-
der orderiﬁg them to place additional funds in the Court Registry to protect
Lane Powell’s lien interests; the Contempt Order holding them in con-
tempt for failing to comply with the Registry and Discovery Orders; and
the Registry Reconsideration Order denying reconsideration of the Regis-
try Order.. Mot. at 1.

This motion should again be denied. Although the DeCourseys’
third attempt at a stay request is longer than their last one and identifies
the RAP pertinent to a stay request, the DeCourseys still fail to satisfy
RAP 8.1(b)(3)’s reduirement that they demonstrate both that their motion
for discretionary review presents “debatable issues” and that the injury

they will suffer in the absence of a stay outweighs the injury Lane Powell

! Because of the DeCourseys’ recalcitrance, this case (and appeal) in-
volve a large number of motions and rulings. Consistent with earlier submis-
sions, Lane Powell has attached a list of the abbreviations used herein. Cites to
“App.,” pp- | —[215, are to the Appendix submniitted on June 4, 2012; cites to
“App.,” pp- 1216 —1244, are to the documents attached hereto.



will suffer if a stay is imposed. In this regard, the DeCourseys’ current
motion merely repeats the arguments this Court previously rejected as in-
sufficient. Moreover, to the extent circumstances have changed at all
since this Court denied the DeCourS_eys’ previous stay request, those

changes further undermine the DeCourseys’ argument.

II. STATEMENT OF FACTS
Lane Powell has set out the facts of this case in detail in other
briefing before this Court and refers to that briefing for further detail. The
facts most pertinent to the DeCourseys’ Motion are summarized here.

A. The Régistry Order

On August 3, 2011, Lane Powell filed and served an éttorneys’ lien
in'the Windermere lawsuit. App. 479-80. The lien claimed “not less than

$384,881.66™ and interest on that amount that was continuing to accrue:

NOTICE IS HEREBY GIVEN that the undersigned attor-
neys, Lane Powell PC, claim a lien pursuant to RCW
60.40.010, for services rendered to Defendants and Third-
Party Plaintiffs Mark and Carol DeCoursey and expenses
incurred on their behalf in the amount of nof less than
$384.881.66. The lien is for amounts due to Lane Powell,
together with interest, for services performed in conjunc-
tion with an action before the trial and appellate courts.

Id. (emphasis added). The DeCourseys were aware that Lane Powell’s
lien included continuously accruing interest. App. 483; see also App. 7
93.8. On November 3, 2011, without notice to Lane Powell and to con-

vince the judgment debtor to pay them despite Lane Powelil’s lien, the



DeCourseys agl_‘eed to deposit $384,881.66- -the amount due withouf in-
terest—into the Court Registry. App. 464-66; Mot. App. R.
| Once Lane Powell discovered the deception, it moved for an order

requiring them to .deposit additional funds into the Court Registry to cover
accruing interest. App. 461-74. The DeCourseys opposed. App. 507-60.

On December 21, 2011, the trial court granted the motion. It stated
that “Defendants are direcfed to deposit an amount no less than
$57,036.30 into the Registry of the Court immediately and in no event lat-
er than ten (10) days from the entry of this Order.” App. 632. Thus, under
the Registry Order, the DeCourseys were required to comply “no ... later
than” Decerﬁber 31,2011, Id. They were aware of the Registry AOrder but
took no steps to comply or stay the order, and never présented evidrence of
inability to comply. App. 873-78. Instead, they sought reconsideration.
App. 633-74.

Lane Powell moved for contempt for the failure to comply with the

Registry Order. App. 873—88. The DeCourseys opposed. App. 889-90.
B. The Discovery Orders

Lane Powell propounded discovery requests promptly and noted
“the DeCourseys’ depositions based on the anticipated response time. App.
1693704, 706-08. Before they had even responded (and continuing in the

months that ensued), the DeCourseys asked the trial court on numerous



occasions to hold that they were not required to produce “privileged” doc-
uments in response to Lane Powell’s discovery requests. Each time, the

trial court rejected their privilege (and other) objections.

» Discovery Protection Motion: The DeCourseys sought an order
that their communications with Lane Powell on the Windermere
lawsuit were privileged. App. 51-54. The trial court’s 1st Privi-
lege Order denied the DeCourseys’ motion, rejecting their privi-
lege and other objections.” App. 180-81.

e Discovery Protection Reconsideration Motion: The DeCourseys
raised the same arguments again, App. 389—458, and the trial court
again rejected them in the 3rd Privilege Order, App. 459-60.

* Discovery Plan Motion: The DeCourseys again claimed privilege
and that they should not have to produce documents they claimed
Lane Powell had. App. 184, 187-89, 191. The trial court’s 2nd

" Privilege Order denied this motion, again rejecting their position
on privilege and other objections. App 387-88.

e Compel Motion: [n opposition to Lane Powell’s Compel Motion,
the DeCourseys’ response largely repeated previously-rejected ar-
guments. App. 838—66. The trial court’s 4th Privilege Order
granted the Compel Motion, directing the DeCourseys to “provide

- full and complete responses to Plaintiff’s First Set of Interrogato-
ries and Requests for Production.” App. 871-72.

o Compel Reconsideration Motion: The DeCourseys sought recon- - o
sideration of the 4th Privilege Order. App. 898-908. The 5th f
Privilege Order disposed of the DeCourseys’ motion without re-
questing a response from Lane Powell. App. 909-10. The trial
court required the DeCourseys to “respond to discovery requests in
JSull with evidence and materials in accordance with this Court’s
order of February 3, 2012 in accordance with CR 26(b) and ER
502.” App. 910 (emphasis added). The trial court struck the De-

Courseys’ proposed language on the attorney-client privilege. /d.

Nonetheless, the DeCourseys still refused (and continue to refuse) to pro-
duce documents relevant to the issues in this matter based on the argument
that the 5th Privilege Order actually granted them the relief they requested
and permitted them to continue to withhold documents on the basis of

privilege. App. 934-35. This conduct forced Lane Powel!l to postpone the



depositions and has Brought the litigation to a screeching halt.

Lane Powell again moved the trial court for contempt and discov-
ery sanctions.- App. 911-21. They opposed using the same arguments that
the trial court had previously rejected on numerous occasions and, this
time, also took the position that the trial court’s.order on recohsideration

had actually granted them the relief they sought. App. 936-1065.
C. The Trial Court Holds the DeCourseys in Contempt

The trial court granted Lane Powell’s motions for contempt and
sanctions based on the DeCourseys’ failure to co'rnplly with the Registry
and Discovery Orders. In the Contempt Order, the trial cburt found their

.continued refusal to comply to be “without reasonable cause or justifica-
tion and therefore [ willful and deliberate.” App. 895 (emphasis added).
It found their conduct “has prejudiced Plaintiff’s preparation of this case.”
Id. 1t ordered them to comply with the Registry and Discovery Orders by

- depositing $57,036.30 into the Court Registry and fully responding to dis-

A cov'ery.l Id. It-also cautioned tﬁem that “further and more serious sanc-

tions ... may follow” and ordered them to pay Lane Powell’s fees. /d

True to form, the DeCourseys refused to comply with the Con-

tempt Order. Instead, they belatedly sought a stay from the trial court,

App. 1143, and then sought a stay in this Court on May 2, 2012, App.

1216-25. Both motions were denied. App. 1226-28.



On June 6, 2012, and after the trial court denied the DeCourseys’
motion for stay and this Court denied their first motion for stay, Lane
Powell’s counsel asked the DeCourseys about their intentions for compli-
ance with the trial court’s orders. App. 1229 (“[p]lease let us know quick-
ly your intentions regarding compliance with the court’s orders.”). The
DeC_ourseys did not respond. Counsel for Lane Powell again inquired as
to the ﬁeCourseyS’ intentions. App. 1230 (“[w]e have received no re-
sponse from you regérding your intentions as to compliance with the
court’s orders. Again, please let us know ASAP what your intentions are
with respect to this issue.”). The DeCourseys again did not respond. Lane
Powell has, accordingly, ﬁled a third motion for contempt before the trial
court seeking dismissal of the DeCourseys counterclaims and defenses for
their persistent refusal to acknowledge and abide by the trial court’.s or-

ders,

III. ARGUMENT

A. The DeCourseys’ Motion Rests on the Same Arguments This
Court has Already Rejected as Insufficient

In this Court’s order rejecting the DeCourseys’ request for a stay,
~ this Court stated in pertinent part that “the DeCourseys have not . . . dem-
onstrated that a stay is warranted.” App. 1126. Thus, in order to obtain

reconsideration of that ruling,” the obligation rested with the DeCourseys

? The DeCourseys® current request for a stay is either a request for recon-
sideration of the Court’s earlier order or an objection to that order. It is unclear




to provide' the Court with some new basis on \;vhich a stay was justiﬁgd.
They have not done so. Their current arguments are, at their core, a repeat
of their previous (and previously rejected) arguments..

The essence of the DeCourseys’ current argument relating to the
privilege issues is thét it was impropér for the trial court to sanction them
qnd hold them in contempt for failing to produoe documents they withheld _
as privileged because the trial court had never previously held they had
Waived privilege. Mot. at 8-13. The DeCourseys’ earlier stay motion
rested on the same argument. App. 121819,

As f(.)r the Registry Order, the essence of the DeCourseys’ current
argument is that it was improper for the trial court to sanction them and '
hold them in contempt for failing to comply with the Registry ‘Order‘ when |
they had filed the Registry Reconsideration Motion on which the trial
court had not yet ruled. Mot. at 1315, They relied on thé same argument

in their earlier stay motion. App. 1219-20.

Similarly, the harms the DeCourseys argue they will suffer in their

current Motion are the same harms they relied on previously. Compare

whether the RAP even permit motions for reconsideration for a denial of a stay,
but even if they do, the DeCourseys make no attempt to meet that standard. Cf.
RAP 12.4. They have not filed the motion within the 20 days permitted under
the only rule addressing reconsideration, RAP 12.4(b). Nor do they satisfy the
requirements for the content of such a motion. RAP 12.4(c). To the extent that
their motion is, instead, an objection, they have not complied with the applicable
RAP in this regard either. RAP 17.7 (providing for motion procedure and requir-
ing motion must be served and filed “not later than 30 days after the ruling™).



Mot. at 16 (DeCourseys will.be forced to prolduce confidential and embar-
rassing documents without a protective order or face further sanctions)
with App. 1218, 1221-23 (same); compare Mot. alc 16—17 (arguing that
Lane Powell will use the “threat of disclosure” “as a bludgeon to coerce a
quic;k and inequitable settlement or dismissal”) with App. 1219 (claiming
that Lan.e Powell will use the disclosed material “to punish and abuse its
former clients and to embarrass them or harass them into a settlement™).
The Court fightly rejected these arguménts in denying the DeCourseys’

previous stay request and should do so again.

B. To the Extent Circumstances Have Changed Since the Court
‘Denied the DeCourseys’ Previous Stay Request, the Changes
Further Undermine the DeCourseys’ Request for a Stay

Only a few things have changed since the Court denied the De-
Courseys’ first stay request. None of those changes favor the DeCourseys.

The first change is that the trial court has denied the DeCourseys’
stay motion. That motion rested on the same fundamental arguments as
they make here—the Registry Reconsideration Motion excused their obli-
: gation to comply with the Registry Order and the Conterhpt Order was the
first time the trial court held that the DeCourseys had waived privilege.
App. 1175-77. The trial court firmly rejected the DeCourseys’ arguments
and held that the DeCourseys “do not prov.ide any basis to stay the pro-

ceedings in this Court, nor does any basis or reason to stay this matter ap-



pear to the Court.” App. 1128. This change obviously 'provid_es no sui)-
port for the DeCourseys’ request that this Court reconsider its denial of a
stay. |
Second, the DeCourseys have now posted a cash bond of

$5 7,036.30—the amount they were re.'quired to deposit into the Court Reg-
istry last year. This development likewise does not assist the DeCourseys.
The amount is insufficient on its face. The intent of a supersedeas Bond is
to protect the interests of the non-appealing party during the pendency of
the appeal. See, e.g., RAP 8.1(c)(1). In this case, as Lane Powell earlier
described,_App. 1161, a sufficient bond would need to include an addi-
tional amount for the interest that will accrue during the pendency of an
anticipated appeal, which will delay the trial date in this m_atter, and the
fees and costs Lane Powell will incur during such an appeal. The amount
éet by tﬁe trial court in the Registry Order, on the other hand, was de-
signed to secure the interest on the lien amount as provided in the lien
throﬁgh the anticipated March 2013 trial. App. 469 n.4; App. 63 1-32,
Thus, the DeCourseys still have not posted a sufﬁcienf bond. (And, of
course, the bond does nothing to remedy the prejudice Lane Powell con-
tinues to suffer due to the DeCourseys’ dilatory discovery tactics.)

. " Third, the trial court has made clear that further delay of this mat-

ter is unacceptable. In denying another of the DeCourseys’ reéen_t mo-




‘tions, the trial court stated: “The parties should take note that the trial date
in this case is March 25, 2013 and that both parties have a responsibility to
be prepéred to commence trial on that date, both with respect to Plaintiff’s
claims and Defendants’ Counterclaims.” App. 1232, The triai court’s rul- -
ing 6n1y fL_lrther reinfbrc¢s the prejudice being caused to Lane Powell by

the DeCourseys ongoing refusal to comply with the trial court’s Discovery
Orders. Indeed, Lane Powell has been unable to make _progréss on discov-
‘ery since virtually the QutSet of this case due to the DeCourseys’ recélci;

trance. £.g., App. 919; App. 895. |

C.  Even if the Court Were to Reevaluate the DeCourseys’ Re-
quest for a Stay, Their Request Should Still be Dentied

1. Legal standard for a stay pending outcome of appeal

RAP 8.1(b)(3) and RAP 8.3 give appellate courts discretion to stay
trial couh: decisions. RAP 8;1(b)(3) requires the Court to (1) consider
whether .the moving party can demonstrate debatable issues; and
(2) compare the injury that would be suffered by the moving party in the
absence of a stay with the injury that would be suffered by the non-
moving party if a stay.issﬁed. RAP 8.1(b)(3) & 8.3; see also Moreman v.
Butcher, 126 Wn.2d 36, 42, 891 P.2d 725, 729 (1995). Here, because the
DeCouréeys do not have an appeal of right, and instead seek disﬁretionary
review, the “debatable issues” they must show relate not to the merits of

their appeal, but instead to the standard for granting discretionary review.

- 10 -



The DeCourseys’ Motion fails to acknowledge.or apply that distinction.
“Whether contempt is warranted ... is a matter within the sound
discretion of the trial court; unless that discretion is abused, it should not
be disturbed on appeal.” Moreman, 126 Wn.2d at 40 (internal quotation
marks omitted). This standard is a high o-ne. “An abuse of discretion is
present only if there is a clear shO\-Ning that the exercise of discretion was
m_anifest[y ﬁnreasonable, based on untenable gmuﬁds, or based on unten-
able reasons.” Id. Similarly, this Court “review[s] a trial court’s denial of
a motion for reconsideration for abuse of discretion, that is, discretion
manifestly unreasonable, or exercised on untenable grounds, or for unten-
able reasons.” River House Dev. Inc. v. Integrus Architecture, P.S., 167
Wn. App. 221, 231, 272.P.2d 389 (2012). The same standard of review
.applies to the trial courlt’sclecision to permit or deny discovery, including
its determinzﬁions on privilege issues. Pappas v. Holloway, 114 Wn.2d
198, 209, 787 P.2d 30 (1990). Particularly when combined with the stan-
dard for discretionary review, which is itself stringent (and properly so),

the DeCourseys face an extremely high burden.

2. The DeCourseys’ Motion for Discretionary Review does
not present “debatable issues”

a. The Trial Court did not abuse its discretion with
respect to the Discovery Orders, including hold-
ing the DeCourseys in contempt

The DeCourseys present no legitimate argument that their motion

-11 -




for diScretionafy review of the Contempt Order based on their failure to

| comply with the Discovery Orders presents a “deblatabie issue.” Trial
courts have considerable discretion in fashioning an appropriate sanction
for discovery violations. See, e.g., ldahosa v. King Cnty., 113 Wn. App. -
930, 939, 55 P.3d 657 (2002). A violation is willful or intentional if it 1s
“without a reasonable excuse.” Carlsonv. Lake Chelan Cmty. Hosp., 116

Wn. App. 718, 737, 75 P.3d 533 (2003). CR 37(b)(2) sets forth the sanc-

 tions available for failing to comply with a discovery order. It speciﬁcaily '
permits the trial court’s actions. See CR 37(b}(2)(D) (authorizing con-
tempt for “the failure to obey any orders” andralm award of fees).

As described above and in previous briefing, it is undi.spute‘d that

the DeCourseys were aware of the Compel Order compelling discovery

' responses wi;[hin ample time to comply with its mandate, never sought a
stay, and were able to comply. Instead, they peréistently clailﬁ certain ma-
terials are protéctecl by the attorney-client privilege, even though the trial
court (and Lane Powell) inforrﬁed them that they waived the attorney-

.'client privilege when they counterclaimed for malpractice.’

The DeCourseys’ offer only two justifications for ignoring their

* Indeed, the trial court proceeded with restraint. In light of its “willful
and deliberate” finding, the court could have imposed more serious sanctions
(such as striking claims, defenses, or pleadings). Yet it ordered lesser sanctions
despite the fact that, when Lane Powell moved for contempt, the trial court had
entered five orders rejecting the privilege objections.

-12-



obligations under the Discovery Orders. Their initial claim (repeated from

previous briefing) rests on their deliberate misreading of the trial court’s

5th Privilege Order—that the trial court’s failure to strike a passing refer-

ence to CR 26(b) and ER 502 entitles them to withhold any documents

they unilaterally believe, without any authority, are privileged and, thus,

that they are “in full com'pliance with” that order. Mot. at 10-11.

This claim flies in the face of the record in this matter, the plain

language of the 5th Privilege Order, and the court’s own rules. For these

reasons, the trial court properly held that this excuse for noncompliance

was “without reasonable cause or justification and therefore [] willful .

and deliberate.” App. 895 (emphasis added).

Record: the record in this case is fundamentally inconsistent with
the DeCourseys’ self-serving reading of the trial court’s 5th Privi-
lege Order. The Discovery Plan and Discovery Protection Motions
{(and related motion for reconsideration) asked the trial court to
find that the privilege protects them from disclosing certain docu-
ments. App. 44-45; 187-90. Those motions were denied without
qualification. App. 18081, 38788, 459—-60. And if that was not
enough, the trial court’s 4th Privilege Order directed the De-

- Courseys to “provide full and complete responses” to the discovery

requests. App. 872. If the trial court wanted fo grant the relief the
DeCourseys repeatedly sought, it would have done so at one of the
many times the issue was raised. ‘

5th Privilege Order: The plain language of the 5th Privilege Order
is likewise fundamentally at odds with the DeCourseys’ interpreta-
tion. The trial court used the DeCourseys’ proposed order, but
struck their language that the Compel Order was “VACATED.”
App.910. The trial court likewise struck the language stating that
I.ane Powell had provided no authority to support a universal
waiver of the privilege concerning the Windermere lawsuit. /d. In
ordering the DeCourseys to “respond to the discovery requests in
full with evidence and materials™ the trial court likewise inserted
“in accordance with this Court’s [4th Privilege Order],” and further

-13 -



struck the language “that are not privileged.” Id. The DeCourseys
make no attempt to reconcile their interpretation with the trial
court’s alterations of their proposed order. Indeed, the DeCourseys
these alterations and instead misrepresent Lane Powell’s argument
by claiming that the struck language to which Lane Powell referred
was the passing reference to ER 502 and CR 26(b) that the trial
court did not strike. Mot. at 12.*

¢ Court Rules: Finally, the DeCourseys have never yet been able to
* reconcile their interpretation of the 5th Privilege Order with the tri-
al court’s own rules. They have not because they cannot. The fact
is that the trial court could not have granted the DeCourseys the re-
lief they requested in their Compel Reconsideration Motion be-
cause it resolved that motion without requesting a response from
Lane Powell. The DeCourseys do not deny that the court’s rules
would prohibit the court from granting them the relief they re-
quested. Nor can they. The rule is clear and states: “No response
- to a motion for reconsideration shall be filed unless requested by
the court. No motion for reconsideration will be granted without
such a request.” KCLCR 59(b). It is telling that the DeCourseys
have never addressed this issue in attempting to justify their inter-
pretation of the 5th Privilege Order.

For the first time in their current Motion, the DeCourseys offer an-
other excuse for their failure to comply with the Discovery Orders. They s
now claim that language in the 2nd Privilege Order stating that “civil rules | _ ;
will govern discovery” somehow excused their compliance with the Dis- |
‘covery Orders, including the lafer 4th Privilege Ofder. Mot. at 10, 12.

This new argument is just as specious as their “interpretation” of the Sth

* The DeCourseys likewise accuse Lane Powell of “obtain]ing] a con-
tempt finding against DeCourseys by misquoting and mischaracterizing the or-
ders for which the DeCourseys were subsequently found in contempt.” Mot. at
12. The DeCourseys moved the trial court for CR 11 sanctions based on this ar-
gument, App. 1233-37, and the trial court denied that motion, again confirming
that “the inclusion or omission of those specific words [referring to the reference
to CR 26(b) and ER 502] does not alter the duties of Defendants under [the 4th
Privilege Order].” App. 1231. Accordingly, the trial court further again con-
firmed that “the Defendants must comply with the [4th Privilege Order], and nei-
ther that Order, nor the effect of that Order is altered by the inclusion of the ref-
erence to CR26 and ER 502 in the [5th Privilege Order].” Id.

S 14 -



Privilege Order. First, the DeCourseys neglect to inform .the Court that the
2nd Privilege Order denied the DeCourseys’ request for a discovery plan
that incorporated the DeCourseys’ privilege arguments. App. 387; see al-
so App. 184, 187-89 (motion raising privilege issue); App. 64-66 (pro-
posed orde;‘). "Second, the DeCourseys take the trial court’s language
completely out of context to give it a meaning it does not have. The trial
court actually stated: “Neither party seeks an adjustment to the case
schedule, and therefore the core échedule and civil rules will govern dis-
covery.’.’ App. 388. In sum, the DeCourseys’ mischaracterization of the
2nd Privilege Order is no more helpful to their cause as their deliberate
misinterpretation of the 5th Privilege Order.

| Even if it was timely appealed, the DeCourseys likewise cannot
show a “deBatable issue” as to whether they meet the standard for discre-
tionary review of the 1st Privilege Order. The DeCourseys complain that
the trial court did not explicitly expound on the standard for waiver of
privilege in the malpractice context when it denied the Discovery Protec-
tion Motion. Mot. at 7. They offer no support for the notion that the trial
court was required to do any such thing, let alone that it was an abuse of
discretion to simply deny the motion. Indeed, even the DeCourseys do not
explain how this case does not meet the standard they suggest, they only

complain that the trial court did not discuss the test explicitly and then

-15-



cléim, without elaboration, that debatable issues exist. Mot. at 7-8.

| Further, it is abundantly clear that the standard they discuss is sat-
“isfied here. First, the waiver was “the result of some affirmative act” by
the DeCourseys, here filing counterclaims aéainst Lane Powell. Mot. at.'?.
Second, through the sheer breadth of their claims against Lane Powell, the
DeCourseys have put all of Lane Powell’s represeritation of the De-
Courseys in the Windermere lawsuit at issue. /d. The trial court was fa-
miliar with the DéCourseys’ ekténsive claims against Lane Powell (App.
11--42) and did not abuse its discretion in rélying on the écope of those |
claims to conclude that privilege had been wéived. Indeed, many allega- : |
tions specifically reference alleged failures by Lane Powell that occurred
“throughout” the representation (e.g., App. 19, 23—24, .28, 35-36), includ-
ing alleged failures from the outset of the representation (e.g., App. 21).
Thus, applying the privilege as demanded Ey the DeCourseys would de-

prive Lane Powell of information vital to its defense. Mot. at 7.’

b. The Trial Court did not abuse its discretion with
respect to the Registry Order, including holdmg
the DeCourseys in contempt

The DeCourseys likewise present no legitimate argument that their

* In this regard, the DeCourseys’ protestations that Lane Powell has the
information at issue ring hollow. Mot. at 17. The DeCourseys, of course, hold
the privilege (not Lane Powell) and their continued (albeit improper) assertion of
the privilege needlessly complicates Lane Poweli’s use of documents in its pos-
session in this litigation.. See App. 33 (claiming the Lane Powell is not even enti-
tled to provide “privileged” information to its own counsel).
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motion for discretionary review of the Contempt Order based on their fail-
ure td comply with the Registry Order presents a “debatable issue.” In-
deed, they offer only two arguments: first, that filing the Registry Recoﬁ-
sideration Motion excused them from compliance; and second, their belief
that the Registry Order was wrong so they have no oblfgation to comply.
Neither argument presents a debatable issue for discretionary review.

Despite repeated opportunities, the DeCourseys have never pre-
sented any authority for the proposition that filing a motion for reconsid-
eration stays a court order, Lane Powell is aware of no such authority.
The DeCourseys knew the procedure to stay an order (indeed, they used it
here, albeit belatedly, App. 1143). In all likelihood, they did not seek é
stay because they knew they could not meet standard, just as the trial court
later found. App. 1227-28. They cannot present a debatable issue that the
Contempt Order should be taken up on discretionary review when they
provide no case or rule that supports the notion that their reason for ignor-
ing the Registry Order was proper and insulated them from contempt.

As for the trial court’s denial of the Registry Reconsideration Mo-
tion, the DeCourseys do not even atterﬁpt to argue how their motion for
discretionary review presents debatable issues showing the trial court
abused its discretion in denying the motion such that the standard for dis-

cretionary review is satisfied. They complain about the timing of the Reg-
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istry Reconsideration Order, but do lnot even discuss CR 59 or its require-
ments, explain how their motion satisfied these requirements, let alone ex-
plain how the trial court abused its discretion. |
Finally, even assuming they have timely appealed the Registry Or-
der, their arguments on if likeWise do not present a debatable issue for -
purposes of discr;etionary review. As an initial matter, despite the De-
Courseys’ inaccurate characterization, the interest at issue is not “pre-
judgment interest” but rather interest the DeCéursest agreed to pay to
Lane Powell as a part of the fee agreement. App. 35 Y 231. They com-
~ plain that the lien amount is not sufficiently S];eciﬁc, but disregard the
- clear fgct that thé amount can (and was) calculated with exact specificity
just as any interest calculation can be. App. 469 n.4; App. 631-32. Their
complaints that the trial court was wrong in ordering the DeCourseys to
pay this interest into the Court Registry disregard the natute of an attor-
neys’ lien. The lien attached to the judgméﬁt by operation of law. RCW
. 60.40.010(1). If thé DeCourseys wanted the benefit of obtaining the un-
disputed portion of the judgment from Windermere before their dispute
with Lane Powell was resolved, they had an obligation to set aside a suffi-
~ cient amount to fully secure Lane Powell’s lien. The trial court’s decision
to remedy the DeCourseys’ deceptive conduct with respect to both Lane

Powell and the Court Commissioner by requiring the DeCourseys to pay
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into the Court Registry the amount necessary to protect Lane Powell’s lien
interests through the anticipated trial date was not error, let alone the sort

of error for which discretionary review should be granted.

3.  The DeCourseys Cannot Show that the Balance of the
Harms Favors a Stay

Under RAP 8.1(b)(3), the DeCourseys must show that the injury
they will suffer without a stay outweighs those Lane Powell will suffer if a
staf is imposed. They cannot meet this showing even if all the orders. |
were timely appealed.

The DeCourseys’ injury argument rests on the netion that once
their “secret and embarrassing confidences” are produced, they will have
no means to re-secure them, Mot, at 16. They disregard that these are al-
_ready matters that were disclosed to Lane Powell and that they put these
rhatters at issue by suing Lane Powell. Further, the DeCQurseys ignore a
critical distinctioﬁmthey have never sought a protective order putting re-
strictions on the use of any r“secret or embaﬁassing materials”; i'nsteéd, ' ' ,
they have refused to disclose them at all. Considering that the only injury
they identify could be remedied by a process they have never bothered to
use, their claims of injury ring hollow.

The DeCourseyé héve likewise failed to identify any cognizable
injury from being required to place sufficient funds into the Court Registry

to protect Lane Powell’s lien interests. Indeed, their voluhtary payment of
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a supersedeas bond with-cash in the full amount required by the Regiétry
Order demonstrates that there is no such injury. App. 1238-44.

On the other hand, the ongoing injury to Lane Powell due to thel
DeCourseys’ disregafd of the Court’s orders, most particularly the Dis-
covery Orders, is significant. The trial court held that the DeCourseys’
refusal to comply with these orders ;‘has prejudiced Plaintiff’s prepara-
tion of this case.” App. 895 (emphasis added). Indeed, Lane Powell has

| beeﬁ waiting to receive full discovery and depose the D-eCourseys for
-montﬁs. App. 681-82. Furthermore, Lane Powell has been unable to
move this case forward on its claims and to defend the DeCourseys’ coun-
terclaims. App. 684, 686. The fact that Lane Powell is; a law firm has
nothing to do with this discovery dispute. It is well-settled a party cannot
withhold discévery because the other party may have it. Nor, as described
above, does the rbond protect Lane Powell’s interests because the bond
amount does not account for the additional delay and cost of the antici-
pated appeal. See‘Seventh Elect Church in Israel v. Rogers, 34 Wn. App. |
105, 109, 660 P.2d 280, 284 (1983) (finding trial court did not err in set-
ting bond in an amount representing damages caused by delay in seeking

appeal). Particularly in light of the trial court’s.recent admonition that the

parties be ready for the upcoming trial, App. 1232, it is all the more im-

portant that the DeCourseys pattern of delay and obstruction cease now.
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IV. CONCLUSION

Lane Powell respectfully requests that this Court deny the De-
Courseys’ second request to .stay this matter and further delay the resolu-

tion of this case.

RESPECTFULLY SUBMITTED this 9" day of July, 2012.

McNAUL EBEL NAWROT &
: HELGREN PLLC

_ Mot p gL

Robert M. Sulkin, WSBA No. 15425
Malaika M. Eaton, WSBA No. 32837
Hayley A. Montgomery, WSBA No. 43339

600 University Street, Suite 2700
- Seattle, WA 98101-2380
Telephone (206) 467-1816
rsulkin@mecnaul.com
meaton@mecnaul.com
hmontgomery@mcnaul.com
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 DECLARATION OF SERVICE
The undersigned declares under peﬁalty of perjury under the laws
df the State of Washington that on Julyl9, 2012, I caused a cépy of the
foregoing Lane Powell PC’s Answer to DeCourseys’ Second Motion

for Stay of Orders to be served by electronic mail .(per agreement) to:

Michele Earl-Hubbard
~Allied Law Group LLC
6351 Seaview Avenue Northwest
P.O. Box 33744
Seattle, Washington 98133/98107
michele@alliedlawgroup.com.
info@alliedlawgroup.com
Attorney for Petitioners Mark and Carol DeCoursey

DATED this 9th day of July, 2012, at Seattle, Washington.

12 A |
Robin M. Lindsey, Legal Assistant
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ALPHABETICAL LIST OF ABBREVIATIONS

1st Privilege Order; Order on Defendants’ Motion for Discovery Protec-
tion Pursuant to CR 26(c) and Sanctions Under CR 26(i), dated
November 17,2011

2nd Privilege Order: Order on Defendants’ Amended Motion for CR
' 26(1f) Discovery Plan, dated December 12, 2011

3rd Privilegé Order: Order Denying Motion for Reconsideration, dated
December 30, 2011

4th Privilege Order: Order on Plaintiff’s Motion to Compel Responses to
Plaintiff’s First Discovery Requests, dated February 3, 2012

5th Privilege Order: Order on Motion for Reconsideration of Motion to
Compel, dated February 29, 2012

Compel Motion: Plaintiff’s Motion to Compel Defendants’ Discovery
Responses to First Discovery Requests, dated January 24, 2012

Compel Reconsideration Motion:- DeCourseys™ Corrected Motion for Re-
consideration of Order on Motion to Compel, dated February 13, -
2012 '

Contempt Order: Order on Motions to Compel and for Contempt, date
April 25,2012 : '

Discovery Orders: 1st Privilege Order, 2nd Privilege Order, 3rd Privilege
Order, 4th Privilege Order, and 5th Privilege Order ‘

Discovery Plan Motion: Amended Motion for Discovery Plan Under CR
26(f) and Subjoined Declaration

Discovery Protection Motion: Defendants’ Motion for Discovery Protec-
tion Under CR 26(c) and Sanctions Under CR 26(i) and Subjoined
Declaration

Discovery Protection Reconsideration Motion: Motion for Reconsidera-
tion and Clarification of Order Denying Discovery Protection Un-
der CR 26(¢) and Sanctions under CR 11

Motion: Motion for Discretionary Review

Registry Order: Order on Plaintiff’s Motion to Require Deposit of Funds
Into Court Registry, dated December 21, 2011
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Registry Reconsideration Motion: Motion to Reconsider Court’s Order
Requiring Deposit of Additional Funds, dated January 2, 2012

Registry Reconsideration Qrder: Order on Defendants’ Motion to Recon- -
sider the Court’s Order to Deposit Funds, dated May 2, 2012
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MAY 02 2012
MeNaul Ebel Nawrot & Helgren
PLLG

IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON

DIVISION T
MARK DeCOURSEY and CAROL )
DeCOURSEY, )
} NG
Defendants/Petitioners )
} EMERGENCY MOTION
v, -} FORSTAY :
)
LANE POWELL, PC ) On Appeal From King County
C ) Superior Court
Plaintiff/Respondent ) (Case No, 11-2-34596-3 Sea)
‘ )
)
}

I. © IDENTITY OF MOVING PARTY
Mark and Carol DeCoursey, Petitioners, (hereinafter

“DeCourseys™ asks thie- Court for the relief designated in Part 1T below.
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II. STATEMENT OF RELIEF S()UGHT

The DeCoui'seys ask the Court to gT'antr.a Stay of the triaf court’s
Order dated Aprit 27, 2012, attachied hereto as Exhibit A, 1o allow the
- chC,c_)urseyS;_ to seek discretionary review of sqch- Order from this Court. -
M. f‘ACTS RELEVANT TO MOTION

The DeCourser have been sued by their former attorneys, Lane
Powell (“Respondent™) which alleges a right to more than $755,I 70.96 of
a $1,211,038.18 judgment in a real estate lawsuit as alleged attorney’s fcc§
and costs. Lane Powell claims this-amount although it'1s many times Ellu'e,

$100,000 quoted to DeCourseys when they signed the retainer agreement

as the estiimated cost of the litigation, Itis also $173,626.87 more than the
trial conrt, this Court, and the SupremeCou’rt, found to be reasonable feés
and costs throvghout the representation in connection with fee motions.
'Despite abandoning ready awards, failing to pursue contractually
6biiga{ory appeals, and failing to present ceriain fee and cost requests o
the trial and. apbeilate courts for reimbursemerit, Lane Powell now seeks to
recover ifs 'ful_i‘ inveice frorh DeCourseys plus interest. DeCourseys
telminatéd Lane Powell and hired other counsel to resolve the original real
estate matter following a remand ordered by the app,c—_:ll’aterccmfg and Lane
Powell filed a lien against the judgment for $384,881.66. DeCourseys and

the judgment debtors (Windermere Real Estate, ef af.) i that-underlying
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case Todged the full amount of such lien in the Court Registry for the King
County Superior Court, and DeCourseys sought to negotiate with Lane
Powell.- In response, Lane Powell sued and threatened to “pay $300,000
in fees in this suit to recover $300,000™ {sic]. DeC§Urseys counter-sued
for breach of contract. |

| DeC.e.ur'seys-hax}e sinee-been op,erating-p?a .s'e against aggressive
' counsel. TheRespondent has sought all communications-the DeCourseys
had with au-yoné dbout their real estate lawsuit, including specificatly

privileged communications, including confidential and highly personal

‘communications the DeCourseys had with Respordent and confidences

shared with Res'p_ondent as their artorneys throéughout the four years of

. -their interactions. Ou Aptil 27,2012, the trial court issued an Order
declaring the -attorney client privilege universally waived on ali i

communications between DeCourseys and Respondent,' and ordering all

such documents to be provided to Respondent by 4:00 p.m. this Thursday,
May 3, 2012 (even though Respondeﬁt already has them all}._ The Court

had earlier denied a protective order to DeCourseys so that such disclosure

! DeCotirseys do not object te providing documents relevant to the
contract and fee dispute, and Lane Powell’s performance thereunder. In
accordance with ER 502, which the Court cited in the March 2, 2012
Order, waiver of privilege is subject by subject, in contrast to Lane
Powell’s discovery request and the April 27 Order, which require a waiver
of.all privileged material, regardiess of subject. T
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wiﬁ comé with no restrictions on thé'ReSpon'dent,.'Wh(.J may then uée the
material to punish and abuse its former clients aﬁd’ to embarrass them or
: harass them into a settlement.
Ia the instant Order, the Court also found DeCourseys in contempt
for not earlier producing records that they had no clue uati! now the trial
court expected them to provide; they are ordc.red to pay attorney’s fees and |
: costs 1o thcﬁ opponents and face other sanctions if they do not provide
these recerds by 4:00 p.m. Thursday, May 3. » .j‘ 7
The Court’s Order of April 27, 20]72 contains po finding of fact |
supporting the involuntary and universal waiver of DeCourseys’ privilege,

This Court has nothing to review on the subject. Earlier Orders are silent

- on'the subject of privilege, bul the March 2, 2012 Order (the next most
recent on the subject of discovery}, requires DeCourseys to produce
discovery materials “in.accordance with CR 26(b) and ER 502." CR 26(b)
states, “Parties may obtain discovery regarding any matter, not
privileged.” Then comes the order of April 27 waiviig DeCowrseys’ '

' _privilgge and saﬁctionin‘g DeCourseys for net producing the privileged :
materials previously. This is a judicial track impossible [or éi_litigant to |
follow, and clearly an abuse of discretion.

| The April 27, 2012 Order also ordered the DeCowrseys to-lodge an

additional $57,036.30 in pre-judgment interest in the Court Regisiry, not
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identifted in the lien, in the event the righl to the lien amount was proven
in the future. The DeCourseys had timely filed a Motion for
Reconsideration of the Court’s Order in January 2012 retated to the
lodging.of such funds, and the Courthas yet to.grant-or deny that motion.
Nonetheless; the April 27, 2012 Ordér holds the DeCourseys in-’comempt'
and orders them to pay fees and finés for not earlier lodging such interest,
and orders them 1o lodge these funds by 4:00 p.m. Lﬁis Thursday or face
further sanction. The DeCourseys maintain that the December 21, 2011
Order requiring the lodging of itltcrest-;ﬂxat the Resimnd'ent has yet to
show it is-even entitled to receive—is_iﬁappropﬁate~ and unjustified. The.
fr-iail court has yet to rule on its Motion for Recunsideration of such ruling,
making the sanction and award of fees inappropriate and an abuse of
 discretion.

The DeCourseys received the trial court’s Order in an unsigned
fashion by email on Thursday, April 26, 2012. The signed order was not
filed to the docket until Tuesday, May 1,2012. In as abundance of
c'a;w;i’ti@rl‘= DeCouréeys filed & Motion to Shorién Time;an"d a Motion for
Stay in the frial court on Monday, April 3-0,—. 2012-4nd served opf)osing |
counsel with acopy.. See Declaration of CaroLDe,(i‘.our-say'at 13 and
Exhibits A, E-and C, atiached hereto. The DaCo:u:'séy filed their Notice

for Discretionary Review directed to this Court with the Superior Court on
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_ Tuesday, May 1, 2012, paid the $280 filing f'f;_e, and served the Notice on
‘opposing counsel. See Carol DeCourseys’ ch:‘l, at ‘ﬂﬁ and Exhibit E.

To date, the trial court has yet toride on the Motion for Stay of
Case or the Motion to Shorten Bricﬁng Time., At 4:00 p.m. on Thursday,
May 3, 20 12, the DeCourseys are obligated to disclose years of

' eonfidéntal highly personal communications to their Opponents with no
pr(‘)te_'ctive order or restriction on their use or disgéémination, and (o lodge
-$57,036.30 of their own money with the Court Répistry, and in the near
future to be foreed to pay an undetermined amount of fées and costs to
their opponents as a sanction for not having done semething - disclosed
those records dr lodge that money — they contend they should not jegally
have been required to do and for which they had not'been legally bound to

g do at any time pr.ior to the April 27, 2012 Oider, based on the Court’s past
tulings and the lack of a decision on their Motion for Reconsideration.

Oﬁ January 3, 2012, DeCOurséys requested ADA accommodation
with the Superior Court in accordance with the instiuctions p_ro.vicfed. by
Court personnel. The court took no action on that Request and did not
acknowledge it despite multiple nudges and qtie-ri'_es by DéCdurseys,
including filing the material with the Clerk under a2 GR 22 coversheet, in

| accordance with further (and improper) instructions from Court _personnéi.

F.inaliy on April 10, 2012, the Assistant Presiding fudge, Ms. Palmer
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R-‘obinsdn, wrote a letter to. DeCourseys substantially denying their
request, |

Order of April 27 included Judge Paimer‘Robin's'ou’S April 10
letter te DeCoursgys. The language in the Order suggests it was issued in
retaliation for DeCourseys’ Request: it states, “... having considered the
ADA accommodation request....,” and then strips DaC.ourseys,of attorney

jcliént ptivilé.ge, requires the prbduc'tion of thousands:of privileged -

doguments, imposes sanctions, and threatens to:dismiss DeCourseys’

claims. The Court’s response to DeCourseys® AIDAAA Request was out

of compliance with GR 33, the Federdl Americans with Disabilities Act

.Amen.dmenﬁ Act, and the Federal Civil Rights Act of 1964.

IV. GROUNDS FOR RELIEF AND ARGUMENT
Ru_!es on Appeal 17.4(b) aﬂoW_s “irran emergency, a person may
request expedited consideration of a mgtion.” Pursuant.to RAP 17.4(b),

theDeCoursey_s attach the Declaration-of Cérol DeCeursey, confirming

* “that this Motion for Stay was hand served to. opposing counsel on May 2

by 9:00 a.n.

The above facts éxplain why the Motion should be considered on

. an emeigency basis. If this Motion for Stdy is not cofisidered or an

emergency ‘basis, it cannot be decided before the date the Order commands

performance and the DeCourseys risk being held in further contempt and
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subject to further sanction, including having their claims disntissed or
judgmént entered against them. The DeCourseys filed an appeal witluig
one day of receiving a signed copy of the erder and inunediately sought a
stay In the trial court. The trial cour! has yet to decide:thai motion, and the
| .beCotlrseys" Motion for Discretionary Review isnot due for 15 days after
filing of their Natice. This Court should grant this Emcrgency motion for
Stay to give the parties the breathing room. needed to brief the issue of '
discretionary review and for this Court to determine whether it should

accept discretionary review.

The April 27, 2012 Order came after months of waiting fora
_Hecfsi on.ona Motion for Reconsideration, swhich never came, and with no
prior indication that the Court intended DeComéeys’ privilege had been

waived and privileged communications were to-be disclosed.

Given the trial courts® own delay in handling fhese-mattcrs, there is
no harm or prejudice o the Respondent while waiting a few more weeks
for this Count to decide whether an appeal is appropriate, and significant
. irreparablé harm to the DeCourseys ifthe st_a;j? is not prapied and they are.
forced to compiy with_ the Order.

V.  CONCLUSION
For the foregoing reason, the Court of Appeals should grant the

Emergency Motion for Stay and stay the April 27, 2012 Order, pending a-
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determination of the Motion for Discretionary Review, and, if accepted,

pending the conclusion of the appeal.

Dated this 2nd day of May, 2012.

Submitted by:

-

Carpl DeCouwrsey, pro se

- . |
Mark H. DeCouisey, y/ ' i : i

i

h

H

i

i

: i
1
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CERTIFICATE OF SERVICE
I ceitify under penalty of perjury under the Taws-of thie State of
Washington that on May 2, 2012, I delivered a.copy of the foregoing

Emergency. Motion for Stay by hand delivery to the following:

Robert Sulkin

MecNaul Ebel Nawrot & Helgren PLLC
One Union Square

600 University Street, Suite‘ 2700
Seattle; Washington 98101-3143

- Dated this 2™ day of May, 2012, at Redmond, Washington.

Carol DeCoursey :
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The Court of Appeals

. ‘ ofthe

RICHARD D. JOHNSON, T : BIVISION]
Court Administator:Clerk State Of Washmgz_‘on- - One Union Square
. : 600 University Sireet.
Seattle, WA
. 981014170
_ : {206) 464-7750
May 18, 2012 . TOD: (206})587'»5505

Michele Lynn Earl-Hubbard Carol Decoursey Mark Decoursey

- Allied Law Group LLC 8209 172nd Ave NE
PO Box 33744 Redmond, WA, 98052

Seattle, WA, 98133-0744
‘Michele@alliediawgroup.com

NMaldika Marie Eaton, Robert M. Sulkin
MeNaul Ebel Nawrot & Helgren PLLC
600 University St Ste 2700

Seattle, WA, 98101-3143
‘meaton@mcnaul.com

CASE #. 68671-2-]
“Lang Powell, PC,_ Res. v. Mark Decoursey angd Carol Decoursey, Pet.

Counsel:
The following notation ruling by Commissioner Mary Neel of the Court was entered on May 17,

2012

Petitioner DeCoursey's motion for extension of time to May 25, 2012 o file their
migtion for discretionary review is granted. DeCoursey's shall confer with opposing counsel
and note the-motion for discretionary review at 9:30 a.m..on a Friday morning commissioner's
calendar. In their motion the DeCourseys shall address the scope of review, as it appears that
their natice of discretionary review is untimely as to.the November 2011 and December 2011
orders listed in the notice. Their request to file an overlength motion is denied.

The DeCourseys motion for stay pending review of the April 27, 2012 trial court order on Lane
Powell's mation to compel and for contempt is denied at this time. The DeCoursey's have a
motion for stay pending in the trial court. Moreover, the DeCoursey's have not identified the
Rule of Appellate Procedure under which they seek a stay, ‘demonstrated that a stay is
warranted, or taken steps to stay enfercement of the trial court order by posting supersedeas.
" The-temporary stay entered by this court on May 2, 2012 is lifted. .

Sincerely,

: Richa‘rd D. Johnson
Court Administrator/Clerk
twg '
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MeNaul Ebel Mawrot & Helgren
PLLG

IN THE SUPERIOR COURT OF WASH!NGTON
iN AND FOR KING COUNTY

| ANE POWELL PC, etc., NO. 11-2-32596-3 SEA

" Plaintiff,
v ORDER RE: DEFEN DANTS’
, ~ . " MOTION TO STAY
MARK DECOURSEY and CAROL
DECOURSEY, etc.,
(CLERK’S ACTION REQUIRED)
Defendants ' '

On Friday June.1, 2012 this Court received a copy of the Court of Appeals’
notation ruling denyi ng Defendants’ motion to stay filed in that Court. The
motion to stay flied in th|s Court has not been addressed. The motion in this
Court was f_”!ed on April 30, 2012, and noted for Hearing on May 1, 201.2.
Plaintiff's Response was filed on May 1, and Defendants’ Reply was filed on May
2, 2012. Defendants also filed a motion to shorten the briefing-time on the
motion to stay, which motion was scheduled to be considered on May 1, 2012.
The motion to shorten time is DENIED as moot. All briefs relating to the motion

to stay have been filed.

Page 1 of 2 Judge Richard D: Eadie

ORIGH AL

516 Third Avenue
Seattle, WA: 98104
(206)296-9095
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 DENIED.

The Court of Appeals issued a Stay Order on May 2, 2012, before a ruling
was issued on the motion for stay filed in this Court. Since the Court of Appeals
has now lifted its Stay Order, this Court will address the motions outstanding in

this Court, and will do so without oral argument, any requests for whichare

In their Reply with respect to their motion to stay, Defendants argue that .
this Court’s December 21, 2011 Ordér. to deposit funds into the court registry is in’
abeyance beﬁause their motion for reconsid_er’étion has not been ruled on. While
this Court does not agree that the Dece.mber 21, 2011 Order is in abeyance,
Defendants’ Motion for Reconsideration of that Order is hereby DENIED, and
Defendants’ are further ORDERED to comply with all the terms of the December

21, 2011 Order forthwith, reserving any claims for damages or terms for non-

compliance with that Order that Plaintiff may file.
Defendants’ Motion to Stay Pending Appellate Review is also DENIED.
Def.e'ndants do not provide any legal basis to stay the proceedings in this Court,

nor does any basis or reason to stay this.matter appear to the Court.

R,
d TVNE
DATED this ' day of M#AY, 2012

RICHARD D. EADIE, JUDGE

Page 2 of 2 . ) - Judge Richard D. Eadie
: King Courity Superior Court
516 Third Avenue
Seattle, WA 98104
(206)296-9055
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Robin Lindsey

From: Malaika Eaton :
Sent: Wednesday, June 06, 2012 11 38 AM

To: Mark DeCoursey; Carol DeCoursey

Cc ' Robin Lindsey

Subject: FW: hearing date for Motion for Discretionary Review in DeCoursey appeal
Attachments: . : 12-0604 ORDER DENY MOTSTY ETC.pdf

Categories: 436.016 - Lane Powell PC/ Carol and Mark DeCoursey

dr. and Mrs, DeCoursey -- Attached is an order from the trial gourt that we just recewed denying your motion:ic stay.
As indicated below, Ms. Earl-Hubbard asked that we send it dnrectly 1o'you. Please let us know quickly your intentions

- regafding compliance withthe court's.orders,
Thank you,

Mataika Eaton
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Malaika Eaton

“From: = Malaika Eaton. _
Senf:  Friday, June 08, 2012 §:47 AM

To: Malaika Eaton; 'Mark DeCourséy’; ‘Carol DeCoursey

Cc: Robin Lindsey

-Subject: RE: hearing date for Motion for Discretionary Review in DeCoursey appeal

- Mr. and Mrs. DeCoursey:

" We have received no response from you regarding your intentions as to-compiiance with the court's
orders. Again, please let us know ASAP what your intentions are with respect to this issue.

Malaika Eaton

Frem: Malaika Eaton

Sent: Wednesday, June 06, 2012 11:38 AM
To: "Mark DeCoursey’; Carol DeCoursey
Cc: Robin Lindsey

Subject: FW: hearing date for Mation for Dlscretlonasy Review in DeCoursey appeal

Mr. and Mrs. DeCcoursey -- Attached is an order from the trial court that we just received denying your-
motion to stay. As indicated below, Ms. Earl-Hubbard asked that we sénd it directly to you. Please let.us
know quickly your intentions regarding compliance with the court's orders. - - :
" Thank you,

Malgika Eaton
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PLLG

IN THE SUPERIOR COURT OF WASHINGTON
IN AND FOR KING COUNTY

LANE POWELL, PC, o
NO. 11-2-34596-3 SEA
Plaintiff, ’
V. ORDER ON DEFENDANTS
MARK AND CAROL DeCOURSEY, MOTION FOR CR 11 SANCTIONS
Defendants .

(CLERK'S ACTION REQUIRED)

—

This matter is before the Court on Defendants’ Motion to impose sanctions:
against Plaintiff and its attorneys. Defendants charge Plaintiff with misrepresenting the
content of this Court's Order dated February 29,2012 (f:ied March 2, 2012, hereafter
referred to as Dkt. 98), by quotmg that Order in a subsequent pleading, but omitting the
words “...in accordance with CR28(b) and ER 502" However the inclusion or omission

of those specific words does not alter the duties of Defendants under this Court’s Order

of February 3, 2012. Therefore the Defendants must comply with the February 3, 2012
Order, and neither that Order, nor the effect of that Order is altered by the inclusion of
the reference to CR26 and ER 502 in the Order filed under Dkt. 98.

Defendants’ Motion for Sanctions is DENIED.
However, Defendants are correct that Plaintiff's ciation to the February 29 Order

should not have concluded the quotation from that Qrder with a period, unless it either

included the CR26 and ER 502 fanguage, or replaced that fanguage with an elfipsis.

Judge Ricliard D. Badie
King Courity Supeitor Cour
516 Third Avenye
SeatGe, WA 9804
(206)296-9095
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niion to that detail would have saved us all the time and effort directed to this motion
r response to

Afte
for sanctions. Further, Plainfiff did mot include a proposed Order with thet
, and in the future proposed orders |

Defendants’ motion as required by LCR 7(b}EHC)
t is good practice, and may

shall be provided in accordance with that rule, and further i
hecome a local rule, for the moving party to provide a form of order with their Reply that

reflects any change in the refief requested and lists, when required, all the documents

| filed with the motion, response and reply.

The Parties should take note thiat the trial date in this case is March 25, 2013 and
vé a responsibility to be prepared to commence trial on that date,
s claims and Defendants’ Counterciaims.

>
DATEDthis =/ day of JULY, 2012

o/

RICHARD D. EADIE, JUDGE

Judge Richard D Eadie
King-Counly Superior Court
516 Third Avenue
Seaitlc, WA, 98104
_(206)296—9095
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Honorable Judge Richard D. Eadie
Hearing Date: July 3, 2012
Hearing Time: 9:00 AM

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF KING |

LANE POWELL_PC, an Oregon
professional corporation, i

No. 11-2-34596-3 SEA
Plaintiff. ,
MOTION FOR CR 11 SANCTIONS

V.

MARK DECOURSEY and CAROL
DECOURSEY

Defendanis

I. RELIEF REQUESTED

DeCourseys ask this Cowrt to sanction Lane Powell PCs counsel; McNaui Ebel
Nawrot & Helgren PLLC (“McNaul™), for violation of Civil Rute 11, the Bar oath.of the

McNaul attorneys, and associated clauses of the RPC for deliberate misrepresentations to this

court. DeCourseys ask this Court (o deéclare McNaul in violation af-CR 11 and order

MecNaul 1o donate the amount of the fees and costs billed for that motion {$3,754, as shown
by the Declaration of Malaika M. Eaton, Ex. A, to be seen here at Exhibit A) to the local
charity for the homeless, SHARE/WHEEL, and to award to DeCourseys the attorney fees

they incurred in consequence of the CR 11 violation,

MOTION FOR CR 11 SANCTIONS-1 Mark & Garol DeCoursey, pro se
8209 172nd Ave NE

Redirond, WA 98052
Telephone 425.885.3130
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‘Order. Appeéndix C. Over the signature of partner attorneys with that firm, McNaul alleged:

1 with seven words-of a qualifying and limiting phrase: That is, ia.citing to the March 2 Order, |

MiNaul truncated the-last se#¢11-'(7) words and misrépresentsd the Order.

CR 117

2. STATEMENT OF FACTS

On February 29, 2012, this Court signed an order in this case. Exhibit B. That Order,
appears-on the docket with the date March 2, 20112 and states in part:
And therefore this Court ORDERS: That DeCourseys must respond to
- discovery requests in full with evidence and materials in accordance with
this:.Court’s order of 2/3/2012 in accordance with CR 26(b) and ER
502. [Emphasis added.] :

On Mareh 8, 2012, McNaul signed a Motion ﬁféd inthis Court allegedly quoting that

In that Order, the Court required the DeCourseys to “respond to
discovery requests in full with evidence and materials in accordance with
this Cour_t’s order of February 3, 2012.”

McNaut ended the truncated quote with a period, thoigh the; Court ended the sentence!

On Mareh 9., DECOU{seyIs emailed Lane Powell’s attorneys of record at McNaul and
informied theﬁn of the aﬁe_red wording. ;\-ppendix D.

McNaul did not withdraw or issue a correction, But allowed thjg court proceed on the
mis-reprnese:_uation.l '

3. STAT EMENT OF ISSUES

Does this Coirrt requiré the lawyers appearing before it-to tell the trath, as required by

- Are lawyers abave the law?

! Later, despite DeCourseys’ notification, McNaul used the sa_xﬁe misquote to the Court of
Appeals. Appendix E (page 9).
MOTION FOR CR 11 SANCTIONS- 2 Mark-& Garol DeColrsey, pro se
. © 8209 172nd Ave NE
Redinond, WA 98052
Telephone 425.885.3130
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provide sufficient foundation for such argument.

subject to its s‘anc-:,tion’s.2

4. EVIDENCE RELIED UPdN

Subjoeined declaration of Mark DeCoursey and its eXhibits.
* The pleadings for this case on fite with the Court.
5. AUTHORITY

Civil Rule 11 states in part:

The signature of a parly or of an-attorney-constitutes a certificate-by the
party or attorney that the party or aticiney has read the pleading, metion,
or legal memorandum, and thaf to the biest of the party's or attorney's
‘knowledge, information, and belief, formed after an ‘inquiry reasonable
urider the ¢ircumstances: (1) it is well g!ruunded in fact; ... If a pleading,
motion, or legal memorandum is signediin viglation of this rule, the
QUL Upon motion Or upor i$ own iuitﬂ;ativc, may impose upon the
person-whe signed it, a representéd party, or both, an dppropriafe
sanctioh, which may include an order ta:n pay to the other party or parties
the‘amount of the reasonable expenses incuired because of the filing of
the p]éading, motion, or legal mermorangum, including a reasonable
attorney fee. [Emphasis added. ] i

McNaul altered the Order’s wording to providejsupport for its argument that
' ]

| DeCourseys had not complied with the Court’s Order and the Order as worded did not

If tliose words held no additional meaning, McWNaul had no purpose in mirepresenting
i
the Order and should have ineluded these words purs-ue;i_nt o CR 11.
If those words do have additional meaning, Mcl:?\]aul misrepresented the meaning of
. . ]

. I
the Order in addition to the text. i
i

Since DeCourseys notified McNaul of the errorjand McNaul did not move to correct

or withdraw, McNagt must be considered in knowing and deliberate violation of CR 11, and

% It is of interest to note that this lawsyit was filed in viélation of CR 11. On December S,
MOTEON FOR CR 11 SANCTIONS- 3 ! Mark & Carol DeCoursey, pro se
. : : 8209 172nd Ave NE
! Redmond, WA 38052
i Telephone 425.885.3130

APPENDIX 1235




10
11
12
13
14
15
16
17
18

19

_'20
95
22
23

24

25
26

- B BN

6. ORDER

A proposed order accompanies this Motion,

| DATED this 24 day of éu«x:_ ,2012

7
Pro se oy

Carol DeCoursey - Mark' _

2012, Lane Powell wrote to DeCourseys proimising, “First, we will forbear on demanding
payment on the balance of the-amount owed until payment on the judgment or settlement

‘with Windermere.”  Exhibit F. This promise was later incorporated in an agreement

between the parties signed on December 30, 2008: “Lape Powell PC agrees to forbear fora
reasonable time on collecting the balance and will assist you ...” But Lane Powell did not

forbear. Lane Powell filed this lawsuit against DeCourseys on Qctober 5, 2011, four weeks
‘before the final judgment in the underlying Windermere lawsuit. Exhibit G.

8209 172nd Ave NE
Redmond, WA 98052
Telephone 425.885.3130

MOTION FOR CR 1% SANCTIONS- 4 Mark & Carol DeCoursey, pro se
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Declaration of Mark DeCoursey
Mark DeCoursey hereby declares as foliows:

Being over the age of cighteen and competent to testify, 1 hereby altest and declare

the following under the laws of perjury of the State of Washington:

1.

b2

Exhibit A is a true and fair extract of a declaration filed to this court by McNaul
concerning the fees billed to Lane Powell for the offending motion of March 8, 2012.
Exhibit B is a true and fair copy of an order issued by this court signed on Febr_uary-
29,2012 and filed on March 2, 2012. |

Exhibit C is a true and fair extract of the offending motion filed by Lane Powell’s

attorneys of record at McNaul Ebel Nawrot & Helgren PLLC.

Exhibit I is a true and fair copy of an email sent 1o Lane Powell’s attomeys of

record at McNaul by DeCourseys on March 9, 2012,

Exhibit E is a true and [air extract of; MeNawl’s argument to the Cowrt of Appeals on
May 9, 2612,

Exhibit F is a true and fair copy of Lane Powell’s letter fo DeCourseys dated

December 10, 2008.

" Exhibit G is a true-and fair copy of an agreement signed on December 30, 2008 by

Lane Powell and DeCourseys.

DATED this gzday o%m, 2012 ‘
ey .-

" MOTION FOR CR 11 SANCTIONS- 5

Mark Dl)‘

=1
Prase

Mark & Carol DeCoursey, pro se
8208 172nd Ave NE
Redmond, WA 98052
Telephone 425.885.3130
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‘Home Office:
1213 Vailtey Sireet

SUPERSEDEAS AND P.O. Box 9271
. , BON - Seatile, WA 98109:0271
b e COST ON APPEAL BOND ({fS@ e Wit
INTHE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FGR KING - COUNTY  BOND NQ. _SJ5977

L ANE POWELL PC, AN OREGON PROFESSIONAL

CORPORATION PREMIUM‘ 3

PLAINTIFE(S) .

Vs, SUPERSEDEAS AND
i ) JN PR

MARK DECOURSEY AND CAROL DECOURSEY, COST ON APPEAL BOND

INDIVIDUALLY AND THE MARITAL COMMUNITY

COMPOSED THEREQE

T DEFENDANT(S)

KNOW: ALE, BY THESE PRESENTS:
Thatwe, MARK'DECOURSEY AND.CAROL DECOURSEY. INDIVIDUALLY AND THE MARITAL COMMUNITY

COMPOSED THEREQF as Principal(s),
and CONTRACTORS BONDING AND INSURANCE COMPANY, a corporation duly mcmporated under the laws of the

State of Washington and authorized to do business in the state of WASHINGTON » as Surety, are held and
firmly bound unto [ ANE POWELL PC, AN OREGON PROEESSIONAL CORPORATION @ Obligee(s),
in the penal sum cf _E!EDﬁﬁEMEN_IHD_USANQIHJB]lSI&AND 30/100* ($ 57.0636.30 Yy DOLLARS,

- lawful money of the United States of America, for the payment of which, well and truly to be made, we bind ourseives,
- our heirs, legal representatives, successors and assigns, jointly and severally, firmily by these presents.

WYIEREAS, said Plaintiff(s), on 1221/11 in the aboveentitled case, recovered judgment against

- said Defendant{s) in the sum of *FIFTY SEVEN THOUSAND THIRTY. SIX AND 30/100*
($ .57.036.30 )} DOLLARS; and

‘WHEREAS, said Defendant(s) has (have) given due and proper notice of appeal from the above decision and judgment

fo the Court of Appeals____ o1 the KING SUPERIOR Court of the State of WASHINGTON .

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATICON 1S SUCH, That if said Principal(s) shall pay, or cause to -

be pald, to the Obligee(s), all costs, interest and damages that may be awardéd against them on the appeal, or on the
dismissat thereof, and shall satisfy and perform the judgment or order appealed from in full, if for any reason the.appeal
is dismissed or the jutdgment affirmed, and shall satisfy in full such modification of the judgment:or order as the court
may ajudge and award, then this obligation shall be void, otherwiseto remain in full force and effect.

SIGNED: AND SEALED this _22ND day of __June : , 2012 .

e I D
APPROVED: ROL DEcouRS’EY Principal

June . ' .%_};ORS'BONDTNG ANDINSURANCE COMPANY

By

BndSCAR.01-WAD42759

220 % 7 g7 Y S5 :
%, ity &}/ TERRYL ROBINSON  Attomey-ln-Fact
" SHING e :

W, A
""lmnu ulu\l\“
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Home Office:
1213 Vaijey Street

COLLATERAL RECEIPT P.0. Box 9271

Seattle, WA 93109-0271

AND AGREEMENT For the CBIC bignel:

INSURANCE
, riearest you, call toll-free:

{868) 283.2242
{88E) 293-2242 FAX

This agreement giantiniga securify Interest In certaln property is made this 22nd _ day of Jung 2UTZ by the undersigned (herein
called Diebtor} in favor of Contractors-Bonding and Insurance Company (which does business in California-as CBIC Bonding and Insurance. Company)
‘{hereincalled: Secured Party or Surety). UNLESS NOTED- OTHERWISE IN PARAGRAPH N BELOW, THIS AGREEMENT 15 GIVEN TO-SECURE ALY BONDING

(PAST, PRESENT, AND FUTURE) FOR PRINCIPALL(S}.

PRINCIPALES): oiaRi-&- CARDE DECOURSEY—————

"DATE OF INDEMNITY AGREEMENT: B/22/1¢

Description of Secutlty: (check and complete as appropriate)

1. Cashln the amount of § BEIETY SEVEN [HOUSANU THIRTY 51X ANL 30007

0 2. lirevocabie Letter of Credit No. Dated in the amount of §

1ssued by (Bank).

03. Centificate of Deposit (or skmlize Instrument entitled 3

-purciiased in Secured Party's name, dared In the emount of §

from (Bank).

S 4. .ADeed of Trust oxmortgagein cestain real property dated: and atfached heretoas Exhibit
A

0 5. Stocks, Bonds or.other securitles described further In patagraph'7, including (i} all documents, Instruments and.other propeity in the possesslon of.

Secured Paity in which the Debtor now has or hereafter acquires any right and (1i) all distilbutions with respect to and-all proceeds of the propesty
described in clause () including, without limitstions, Stock Distsibuticns.

6. Miscellaneous personal property described further in paragraph 7, which Is. primarlly located in . (State).

.0 7. Further description:

WHEREAS, fvconsideration of execution of the Bond(s) herein defined, or pursuant-to Debtor$:obligarions to Secured Party under the Indemnity
* Agreement, or-for other geod-and sufficient consideration, the Debtor has given to Secured Party the Security described herein,
NOW, TREREFORE, Debtor hereby represents, covenants and agrees with Secured Party as follows:
A, Definttions:

Afﬂnatc. ‘A-person or entlty that directly, or {ndirectly through one or more Intermediarles, contrals or is contm]led by or Is.under common confrol
with any Principal(s}-named herein, any Tndemnltor, or any Debtor.

Bonid: Any cbilgatlon, or undertaking of guaranty or suretyship, express or lmplied, pursuant to whichSecured Party.isor may be made lizble forany.
-obligation of Pilncipal {including but not limlted to debts, defaults, actions, or failutes to act), whétheror not Principal s alsollabie.

Nebtori Any signator to this Agreement and any othes person o1 entity providing the Securlty,

Glven: Executed, granted, dellvered, assigned, purchased for, pledged, conveyed or otherwise provided jn whatever way appropriate to the Security.

Indemniter: Any signator fo any Indemnity Agreement (whether dated on, before, 61 after the date-of this Agreemennt).

Indemuity Agreement: Any agreement (whether dated on, before, of afterthe dateof thisAgreerrent) whercin the signator promises, among ottier
things, to relmburse Secured Party for Loss on any Bond executed for Principal, Including, but not limited tq, that Indemnity Agreemient referenced herein.
It also.means any other agreement lo connection with Bonds executed for any Principal, Indemnltor, ‘or-Dabtor,

Liquidate: Taklng or collecting and selling, negotlating, realizing upon or.otherwise disposing.of part or all.of the Security inany method.or<form
prescribed herein, or otherwise:allowed by law, or appropriate to the Security beipg!| hquxdated Where: -Appropriate, liquidate includes draws on: Letters of
Credit-or demands-for: payment ander an Assignment.

Loss: Any payment or expense either incurted or anticipated by Secuted Party in connection: with: any.Bond or thls Agreement, induding bt not
limited to: paymezt.of bond pzoceeds or any other expense in-connectlon with clalms, porennal cla:ms or demands; ¢laim fees; prnalties; interest; cout
costs; 2nd attorney’s fees {including but nat limited to those incurred in defense of bond claims-or pursulngany rights of Indemnification or subrogation
and any Judgment asising from those rights).

Mo dification: Includes, but Is not timited to, renewais, substitutions, riders, endorsements, relnstateéments, replacements, Increases or decreases in
penal sim, continuations or extensiens of Bond(s).

Page 1of 4
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Pnndpa] The pérson{s}, orentity, orentities named abave, orany Affiliate, orany oneisi combination thereof, attheirsuccessors ininterest, whether
alope or In jolnt ¥enture with others named or not named herein, regardless of any changes in business organization or changes Jn name Ot traderiame

made after thé daté of this Agreement.

Securéd Paxty: Elther Contractors Bonding and Insusance Company or Its Callforsiia assumed name; CBIC Bonding and Tnsurance Compariy:

Security er Collaterali Any property, real or personal, glven as collatesal orsecurity underthls Agrcemem. any proceeds thereof, any substitation
for such secugity accepted by Secured Paity ot proceeds thereof, and any additional security or proceeds thereof required by Secused Party Kereafter; Proceeds
stall Include but not be lifnited to insurance proceeds from any insurance covering the Security, whether Or 1ot such insuraace is required.under this
Agreement.

stock Plstributions: All substltutions and exchanges for and all distributions with respect to'stock and rights refating to stock included among the
Security, including but not limited te stock and cash dividends, stock splits, readjustments, reclassifications, options, and warrants.
The.Securlty given hereln Is to secure relmbursement of Secured Party for all Loss and torsecure performance of the Indemaity Agreement; ail
covenants, terms and conditions of the indemnity Agreement are incar'porated herein‘as it fully:set forth. Where applicable, all terms and conditions

of Exhiblt A are alse Incarporated herein as i fully set forth.

G With respect to the property given as Security:

{1) . Release of Security
(a) Secured Party is entitled te retaln the Security until its exposure to Loss shali cease as-a matter of law,

(b}  Fusther, Secured Party shail release the Security only if all obligations o'wing to Secured Patty by any ‘Bebtor, Pringipal or lndemnitos have
béen satlsfied.
.. (9 Releaseof Security shall not excuse any obligation owing, hereln orelsewhere, raSecured Party by any Debtor; Indemnitos, or Printigal.
(2} Secured:Party. may Llquidate the-Securty at Its sole option: :
{2) Atanyiime Secured Party (in connection with any Bond):

1y Pays any Loss or expense;
() TIncurs or is threatened with any liability for Loss or expense whether-or not Secured Party Sets a reserve for Loss;

(3)  Pays or incurs ainy expense In enforcing Its rights Ln, collecting, conserving or protecting any of the Security;
(4) Makes demand for additionat security as provided in paragraph F(4) hereof, which demand is not complied with within & days;
(5} Is owed any premiums on any Bond;
(6)  Deeras itself insecure;
(7} Determines that any Princlpal or [ndemnitor is In defairlt of any cbligation under any anemmty Agreement;
{8} .Determines that any Debtor s in default of any provifion of tiils Agréement.or any other coltateral agreement given by Debtor;
{9) Discovers the falsity of any representation herein or in any othei statemest(s) eral or written, glven or made by any Debtor, :
Principal, or Indemnitor; or
{10} Detersmines that Debter )s In defauit of any provision of any Deed-of Trist glvep-as Securn)
{b)  Whese applicable, when described in paragraph ]
(¢} By any means provided for In this Agreement or otherwise provided for by law,
(3) Secured Party shall have no cbligation, but may at its sole Option:
(z) Do anything forthe conservation, protection, enforcement or coliection of the. Sett thty;
{8).  Fill inall blanks.in any transfess of Security, powers of atiorney or. ather.docurients dellvered it in connectign with Boid(s).or the
Securlty, Includiag this Agreement; or
{c)  Transfer to itsetf alf or any part of the Security as agreed hexem
B, Inthe eventof Liguidation of the Securlty by Secured Party:
{1)° Secured Party mayapply, or hold-for application, the proceeds-of said l.lquidatlonm € pa : .
{a)~  Any Loss.or expense pald, Incurred, or suffered by Itin connéction With 2ny Bond or Indemnity Agreement;
(b} Anypremlum duefromn Principal with respect to any Bond: or. . ;
(6} Suimsdue to Secuzed Party under pazagraph F(1) hereof.
(2} AnySecurity oz proceeds of Secuzity remakning after the sums referred 10in the i’b’rggélng patagraph D(1) have been paid, and after the liability ;
of Secured Party as referred to in paragraph C{1} has ceased, will be returned to Debtoror-to any person legally authorized to reccive them. :
(3) Application of Security shall not release any Indemnitar, including Debto: if Debtor be an Indemnitor, of any obl:gauon to Secured Par:y which i
is not satisfied through appllcation of sald Security. . i
E.  Secured Party shall not be liable for: . i
(1) Deprectation, damage to, of toss of the Security unless caused by Secured Party's-sole negligence;
{2) Any performance of ot fallure 1o perform any of the acts permlited Ly paragraph C{3): : :
(3) Anyactions o5 inactlons relating to the Security by persons not party to this Agreement;
{#) Where applicable, Investment or relnvestment of the Security; or
{5} Where applicable, any penalties for early withdrawal or negotiation of the Securlty,
F. Debtot shali, upon request of Secured Parry:
{1} Repay Secured Party ail reasonable sums (including attorney fees) which Secured -Party inay expend or incur:
{a)  Inpeiiecting, enforcing, collecting, conserving, protecting or Liquidamng angé‘ecurlty,
(b}  In responding to dfy claims by third partles that they have an interest'In: the Sec urlty. whether or not such:claims are |usnred
o Intrnsfer, reglstzatiosn or-delivery: of the Securlty by Secured. I’azly or its*nominee;
(d) Inenforcing the terms of this. Agréement and any Exhibits hereto; or
(e} Wheié applicable, by reason of Bankis fatiure or refusal to Honor the'Securlty.
(2) Execute: al! documents and instcuments necessary to carry out this Agteement,
(3 Atany timeor times hereafter éxecute such financing statements anid other instrumenys and "perform such acts as the'Secured Party may request
to establish-and maintain avalid and perfected Security Interest In the Security at the Dedtor'sexpense, Including costs of recard searches, fillng
aznd recording.

4) Deposit with Secured Party additional security satisfacrory to Secured Party:
(3}  To offset any depreciation in the total market value of the Security [rom the market value as of the date of this Agreement; or

{b)  Where applicable, whenever Bank refuses or threarens to refuse to honor the Secucity.
G. Substituted and Addlilanal Security . i
(1} Secured Party may, st its sole discretion, permit Debtor 1o substitute other secutity. acceptable to Secured Party, for the Security given herein. ' v

All tenins and conditions of this Agrezment shail govern the substituted securlty.
{2) Secured Party may, pursuant to this Agreement, o1 10 the Indemnity Agreement, or a5 a requirement {o1 further Bond(s), require or accapt

additional sécurity, Acceptance of additional secutity shall rot release the Security given herein. All terms and conditlons of this Agreement
shail govern the additional security.

B.
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(3) Later agreements for securlty executed by Debtor orany other person orentity: shall not abrogate this Agreement, nor release theSecusdty glven
herein, Secured Party’s rights under this and later agreements shall be cumulative untif the Secuslty granted-Qereunder is explicitly released;
1f the:Securlty herela s given in the form of cash or }s at any time converted to the form of cash, held in Secured Party's Trust Account, Debtor

@
IRS Form

‘W-9and its.successors). Interest earncd prior to receipt by Secured Party of suck documentsshall be the sole property of Secured Party. Interest
which {5 credited to the Security shall be held by Secured Party as part of the Sccurlty unless explicitly sgreed in writing otherwise. Al eights
of Secured Party-to the Security shall-apply to interest credited to theSecurity, All texes on interest credited to the Securlty shall be the sole

responsibility of Debtor,

Termination:

48] Debtor may terminate this Agreement as to future Bonds executed for Princlpat by sending wrtiten notice to Secured Party at Its Home Office,

1213 Valley-Street, Seattle, Washington 98109,
Future Bonds are-ali Bonds executed after the termination date, with the excepticnsnoted i in paragraph H(3). The termination date shall be thirty

(2)
{30) days.after recelpt by Secured Party of the written notice of terimination,

(3) Future Bonds shall not include:
{a) Bonds executed or Authorized prior to the termination date, and Modlfications thereof;

(b}  Bonds executed pursuant to a bid or proposal Bond which was executed or Authorized girior 10 the termination dare, and Modiflcations

thereof; and/or .
Any malntenance or guarantee Bond thereaftér executed Incidentat to any other Bond which was executed prior to thie tefminatlon date;

(c)
and Modifications thereed,
A Band s “Authotlzed” when approved for executlon by Secured.Party's underwrlters; ot Profiiised.to Principal oz.any third party, where, in

(&
Secured Party's sole discretion, Secured Party shall deem ftself lable or potentially lable:in any way for failure 10 executé uch Bond,

(5) 'Thetéemsand conditions of this Agreement shali not be terrmnated by réason of the: fathire of Secured Party to disclose fact(s) known 6rlearried.

’ By Secured Party about any Prlnclpat even though such facr(s) may ma!crlally mcrease thié.risk secured hereln, Debtor waives natlce of such
faét(s) even if Secured Party has resson to believe such fact(s).aze unknown o, Debtor and Serured Party hids had reasonable Spportunity to
communicate such:fact(s) to Debtor, Such fact(s) include but are not [imited to fact(sy regarding claims or potential clalms agalnst Bonds or
tegarding Secured. Party's decision to Liguldate the Collatersl heréin,

Genesal provislons:

(B 1f any-termfs) or condition(s) of this Agreernent shall be found to be inapplicable to or unenforreable as to the Security given or substituted
hereunider, such finding shall not alter the validity of all other terms and conditions-herein,

(2) Secured Party shail not be obliged. to exhaust itsrecourse against the Principal on.any Bond of any Indemnitor, but riay resort to the Security
hereunder, without recoutse to such-patties.

(3) Debtor waives any and all defenses based on the taking or release of other Indemnity or security or based on disability.

(4) Secured Party's nominee shall have the same righss as Securéd Party hereunder lpon Secured Party's direction.

(5) Venue for any sult on this Agreement shall be In King County, Washlngton and thls Agreement Is governed by the faws of the State of
Washlngton.

(6) No walver oy Secured Party of any right or remedy hereunder shall be desmed to waive any other right o1 remudy hereunder or elsewhere.

{7) This Agreement inures t0 the beneilt of the Secured Party, Its successors and assigns and shall bind the heirs, personal representatives, successors

and assigns of Debtor.
(8) Debtorwarrants and agrees that this Agreementand all obligations secuzed hereby are business and not consumer wansactions and that Debtor

has full power to enterinto this Agreement

(9} Allof Secured Pasty's-rights and-remedies, whether evidenced hereby or byanyother wilting shall be cumulative and may be exerctsed siagularly

orconcusrently. All.obligations of Debtor heseinshall at once be.mature and payable without notice.or demand. Unless otherwise.requlted by
law; any.demand upon or notice to. Debtar that Secured Party may.eleCtto give shiall be effective whien déposited in the malls or détivered to
a-courier, express, or slmllar dellvery secvice addressed to Debior at thie addiess showrt-at theend of this agreement, or ttansmitied by télefax
.ot other electronlc communication device toa number ptovided by Debisr & 1o Secured Party. Demands or notices addresséd or sent to any other
address-or telefax number of Debtor at which Secured Farty customarily comrinicates with Debtor shall also be effective when deposited;
delivered orfransmitted as described above.

(10 Tfatanytime{s) by assignment or otherwise Secured Party transfers. any obligations and Security therefor, such transfer shall carcy with it Sécured
Party's powers and rights under this Agreementwith respectto the obligationsand thie Security transferred and the transfesce shall become véstéd
with sald powers and-rights, whether or not they are specifically referredto In the transfer.

{11) Wordsused herein shall take the sipgular.oz plural number, and such gender, as the nun_-lber and gender of parties Debtor herein shall require.
‘Headings are for convenlence anly and shall not affect the meaning.of the terms of this Agreement.

(12} This Agreement is Intended to take effect when signed by Debtor and delivered to Secured Parry.

(13} Time is of the essence of this contract, and Debtor shall be deemed to be in default of this Agreement.upon occutrence of any event set forth
in paragraph C(2). Interest shall accrue, before and after judgment, on all obligations secured by this Agreement at the rate of 1.5% per month
from the date of Loss. If this rate exceeds the highest rate allowed by.law for transactlons of this type, intetest shall accrue at the highest rate
sllowed by such taw. AN Interest is secured hereby,

{14) ‘This Agreement may not be changed or modified orally, No change ¢or modification shall be effective untess specifically agreed to by Secured
Party in writing

(15) ¥ more than one Piinclpal is named in this Agreement, orlnthe Indemnity-Agreement, confuictively nr disjunictively, {his Agreement applles
fit its entlrety to Bonds for any and all such-Principals, siagly or in comibination.

{16} Itids thedntent of the partles te maximize the pratection of Secured Party, and any- ambiguities shall be construed in-faves of Secured Paety:

{17 Debtorwaives-aniy-ounteérclaim or defenses-against any assignee-foi value, .

{18). All Debtors sigalng this Agreement are jointly and severally Hable heceunder.

Where the Security is a Letter of Credit or other barik dccount, certificate, instrirment, .or document:

{1} “Deemed insecure” as uséd In paragraph C(2)a)(6) includes but s not limilted .to-reasonable conceras regarding the ability of Bank to honer
the Securi

(2). For Lette:stzf Credit, inthe event that Bank clects not'to zenew or extend-the Security, prior tothe time set-forth for Release of Securlty set forth
in paragragh C{1} above, Secured Party may draw on part or all-of the Secarity-and déposit the proceeds in ap lnterest-bearing Trust Account
oflts choice. The proceeds shall be deemed a subistituted secuylty a5 defined in paragraph G herein, and allocation of interest shall be as described
In that paragraph.

Where the Securlty Is teal or miscellanecus personal property:
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agrees thatinterast earned by such cash shall be czedited to and become part.of the Security andy from the date thiat Secured Pérty recéives from:
Debtarail ‘documents requlred by the Intermial Revenue Service or any other taxing authoxlty regarding Inteiest on such atcounts ncluding.



@)

L. Where the Security Is miscelianeous persenal property, Debtor further agrees that:

{1
v

3
(4)

)

‘Wihere the Secirityls 18al property; Secured Party and Debtor agree that any wartanty'of Bebior's:solé-ownership contained in Exhibit A is subject
to-onlyrthose: exceptlons presented to:Secured Party inwiiting and accepted by the Secured:Party in.writing priof to the date ¢f this Agreement,

" Secured Paity may Inspect the Security at reasonable houes:and f

{0)  Keeping the Secuirlty continuously insured by an insurer acceplable to Sécured Party against fire, theft and other foreseeable hazzrds, and
suchother hazards-ag may be designated at any time by Secured Party. The insurance shall Be in an amount equal io the full insurable
value of the Security, At Sécured Party's request, such Insurance will be deslgnatedas payable toSecured Party and Debtos will deliversuch
-'p_g]1c1e_s‘_l_o“5ec;‘ned—l’arty with proof-of pagment of premitm. Surety shall have all rights to.insurance proceeds that sre given ds ta the
Seciitity hereln with fill power.ro coliect such proceeds. Any proceeds paid to orcollécted by Secured Party shall bie considered substituted

Securityand-shalt be subject to the terms of paragraph-G herelr. :
or this purpose may-enter the premises or enter any piemises on which the

Security Is located. .

Unless Secured Party agrees in writing, Debtor shall not remove (ot allowanyone else fo remove) the Secuslty from the State designated hereln

“as-its.primry location.

Debtor warrants that Debtarowns the Security free and clear of all security interests and encumbrances whatsoever, Debtor will not create or

. permit ¢he existerice of any Hen or secuslty Interest on the Security otfier than that created: hierein.

Debtor.shall not séll or lease the Security or any interest therein without prlor written apgroval-of Secured Party.
Any Certiftcate of Title now of fiereafter exdsting on the Security, will e detivered to Secured Party as legal owrier fot any mator.vehiicle'and

apprepriately as secured party orlegal owner of any other Secutity. )
Upon-default, the debitor shalt maké the above-destrited miscetlaneous personal property avajiable to Secured Party, and:shali-assist Secured

Party in taking possession.of the samé.

$Special Limitatiens and Conditions {Noae, if none listed)

For good and sufficlent consideration, Debtor agrees to the above provlsions and authorizes $ecured Party to do any and all of the acts set forth In sk
provisions when It deemns such actlon to e apprapriate.

DEBTOR WARRANTS THAT DEBTOR HAS:READ THE ABOVE PROVISIONS AND UNDERSTANDS THAT THEY ARE LEGALLY BINDING ON DEBTQR:

Signature-of Debtos

 Comipany Naime (1f appllcable)

‘Indlvidual (tFapplicable)

—

* Signed / _Z

By: Print Name: MARK DECOURSEY

Sacial Securlty No. 1 1:3'4U’U555
Title: Stgned A0 5 peintln

Print Name; _GARDL: DECOURSEY
Employer ID:No. . ‘Sptlal Security Mo, 557-67-2742
Address: AGUSS: 347N B A E N REBMEND-WASB052———
Phone Né.: Phone No.:_425:5081-5197
FAX No.: FAX No.__206 452-5885

Contractors-Bonding and Insurance Company hereby acknowiedges receipt of this Ag.reernent and the Security described herein.

‘Dated: 5/22/12

Conizactors Bonding and Insurance Company

AgrCOLR.04.15031491
ASIST/NAJCOLRECAG/1/061098
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'LANE POWELL, PC. an Oregon

| MARK DECOURSEY and CAROL
DECGURSEY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF KING
professional corporation, '
No., 11-2-34536-3 SEA

Plaintiff,
SUPERSEDEAS BOND
V. AMENDED

Defendants

WHEREAS the Superior Cowt of Washington in King County on December 21,

2011 ordered that Mark and Carol DeCoursey deposit $5T7,036-.3'0-.in prejudgment interest to

the registry of the Courl in anticipation of Lane Powell prevailing in the instant case;

WHEREAS the Superior Court denied a reconsideration of this order on May 2,
2012;

WHEREAS the Supérior Court denied the same recongideration a secorid time-on

 Junié 4, 2012;-

WHEREAS DeCourseys seek discretionary review of these orders;,
WHEREAS the Court of Appeals, Div. I, has requested that DeCourseys file a

Supersedeas bond for the amount at issue as a condition for staying enforcement of the

SUPERSEDEAS BOND AMENDED - | Mark & Carol DeCoursey, pro'se
8209 172nd Ave NE

Redmond, WA 98052
Telephone 425.885.3130
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orders and associated actions in the Superior Court;

NOW, THEREFORE, DeCourSéys have obtained the attached bun‘d, and do now

file it with the Cowt. .

'DATED this 26 day of June, 2012

Carol DeCourséy Mark DeCoursey

Mark & Carol DeCoursey, gro se
8208 172nd Ave NE
Redmaond, WA 88032
Telaphone 425.885.3130

SUPERSEDEAS BOND AMENDED -2
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